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Introduction

The intention ofthis repon is to examine the legal issues pertaining to the use ofphysical
restraint and seclusion in schools. This report will be complemented by a series ofseparate
papers, with the intention ofeach being to: review the literature on seclusion; review the
literature on physical restraint; review th€ current pracfice ofphysical restraint and seclusion
in New Zealand schools; use national and intemational guidelines and research to determine
best practice; and propose policies and guidelines based on these to promote safe practices of
resraint and seclusion within New Zealand schools.

This paper will examine laws and poticies from the New Zealand Bill ofRights Act, 1990,
the United Nations Convention on the Rights ofthe Child, the Education Act, 1989, the
Crimes Act, 1961, and Health and Safety legislation. It will corclude with a summation of
legal issues related to the use ofphysical restraint and seclusion schools, and make
recommendati ons based upon these.

New Zealand Bill ofRights Act 1990

When we look at the righls ofNew Zealanders, including children- the New Zealand Bill of
Rights Act 1990 (NZBOR) is the primary document h New Zealand Law. The New Zealand
Bill of Rights applies to acts done: by any person or body tut the performanae oJ'any public

ftmction, pawer, or duty conferred or imposed on that person or body by or pursuant to law
(Section 3).

Schools derive their poweB from the Education Act 1989 ay ..students are required by the
Acl to attend school, and schools are reqrired by the Aa to mrol them, the whole edifce of
state educalion rests on that mandate from the slale." (Rushmore, The lawful powers of
schools - tenitorial and substantive limits (2001) Therefore the Bill of Rights Act will apply
in the educational context as schools have a duty confered on them pursuant to the Education
Act-

Section 9 ofthe Ne* Zealand Bill of Rights Act provides that:

Everyone ha: lhe light not to be subjected to lorture or to cruel, degrading, or
disproportionslely severe treatment or ptmishmen|

We therefore need to consider whether removjng a child from a classroom into a seclusion
room or the restraint of a child is cruel, degrading, or whetrer it could be considered a

disproportionate punishment- This needs to be considered in the context of the literature
currently bing reviewed and in each individual situation. From the review of the literalure
provided to us for the purpose of this review, it is clear that there is a strong view amotrg
psychologists that the very fact that a child is removed and placed in isolation is likely to be

ccnsidered cruel or a punishraent by them. The exception to this would be where this fonn of
treatment was part of a planned intervention prograrnmelapproved by the professional

responsible for treating the child, and even then it is likely that this recommendation would
only be very short term (and incidentally, legally still potentially problematic).

The physical restraint ofthe child, either to rcmove them from the situation into seclusion, or
for some other reason such as to prevent them from lashing out, is also likely to be a breach

of section 9 of the NZBOR. This is likely to be done in front oftheir p€ers, which is likely to
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be considered degrading. l'hen there is the deprivation of their lib€rty and isolation in

seclusion which is likely to be considered disproportionately severe treatmerl. The location
of tire seclusion and nature of the place the child was required to stay would also he relevant.
Bxtreme care would therefore need to be taken both in restraining or removing the child liorn
rhe situation. and to the location and nature of the seclusion. Consideration would also need

to be given to dre behaviour of the child and whether the action taken was proportionate to
the clrild's belrar iou:.

Sectiorr 22 of tlre NZBOR provides that'. Evettone has tlte right not to be arhitrarily qrrested

or detuined.

Thrs right relares more to the right to iawful imprisonmenl. particularly rvhen this right is

considered in the conte;<t ofrvhere it lies in the legislation under the headinp(: .ledlcr. c.ul e.!/

and detention. l{owever as delention is defined in the Concise Oxlbrd English Dictionary as:

the actbn or statc el detaining or being detained or the punishment cl heing kept iu schctol

ufter htturs, it is also relevaot in the situat;on where a chilci is removed and held in a secure

environmcnt such as a "seclusion room" as this talls within tlle dcfinition of "detention" ard
would thcrcforc breach the child's rights contained in section 22 ofthe N*ZBOR,

ln most cases the restraint or seclusion ofa child is likely ro breach the child's rights and

u,ould be unlarvlul- ln a lew e.rceptiotral situations the breach olthe child's rights may be
justified where ihe child's bchariour was so extrcmc that the dgtrts needed to be breached in

order fbr the schooi to conrply rvith other statutory and rnoral obligations. These rvill be

discussed 1ater.

. Unifed Natiors Conyertion on the Rights of lhe Child

in addition to the rights contained in the NZBOR, New Zealand children also enjoy rhe riglrts

contained in ihe United Nations Convention on the Rights of the Child (l-NCROC) which

was adopted b.v New Zealand on 6 April 1991. -fhese rights go sven lurlher than those

comained ;n the NZBOR, and expand on the basic principles contained in that Act a$ the)

apply to children.

At the tirne ihe convention was adopted, ths Nerv Zcalard Covemment detennined that tlte

rights contained in the convention were adequalely provided lor in New Zealand law. and

rherelbre any doubt that the NBOR is not intended to apply to children are removed.

When rve examine the legai t-ramework surrounding the physical restraint of a child in the

educational conlext. it is theref'ore cssential that these conventions are also conside|ed. The

lelevant articles 10 be considered arc:

a) Article 1,9'. the states shall tuke all appropriqte legisleti.)e, er*'tinisoative, soc'idl Qnd

cducationul meosltres io prctect the child froru all fonnt of ph.vsital or ruenla{

violence.

Violence is dellncd as behaviour involving physical force intended to hurt, damage or

kill (Concise Oxtbrd English Dictionary). Tlre intent of the pemon perlorming the

rcr on rhe child lvould tlrererbre be relevanl when considcring rvhether Artlcle i9 had

been breached. [n most instances there wou]d not be a violent intent by the pany as
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b)

the action is more likely- to be taken to diffIse a situalion or prevent the child from
hann.

Anicle 28: (1) chiklren have the right to elluculion.

(,2) State Purtie.\ shali take ull appropriale mc{rsures to ensura th.tt sthool
discipline is administerad in a mqnner .'onsistent wilh lhe child's
hwnun dignity and in con-f(n1fiity ]tifu the present conventr1n

The basiq right tbr education contained in the convenlion is trvofold. On the one

hand" the child who was being secluded f'rorn the classroom fbr a period, lvhether it be

to cool down or as a punishment. is being denied the right to education as that child is

rlissing out on the clnssroom activities lbr the period oftheir seclusion. However. not
taking some steps 10 stop the child lrom preyenting other children from the right to
hear a lesson or learn is likely to be denying the other children tlreir right to education.
lhe rights olthe rnajoriry" rhereibre need lo be balansed against the rights ofthe child
causing the disrLrption.

Ary disciplinary aclion taken in thc school environment must also bc done in a

manner consistent with the child's human digniry. The term human dignitv is not
deilned, but means the child's inrinsic \vorth.

Article l7: State parties shall ettsure.

a. No child shctll be subieded to torture or olher cruel, inhuman or
degroding lrealment or punishmeti. Neither capital pttnisltment nor
iile inprisonnent wilhout pt)ssibilily cf releuse shali he imposed Jbr
olfences cornmitted bv persons belot eighteen.y'ccrt:

h. n"o child slrull be dcprived ol his or her iiberty unlau,lilLy or
urbitruril.t,. '['he {]t'rest, detuttbn or imprisonment oJ u child shall be

in conlormitv ttith tlrc lau, und shall bc used only as a mcasure of k,nl

resofi ond.[br the shortesl apploptiole period oJ'lime.

c. E,e4, child depived oJ liberq .shall he i'eated witlt humoniry' and

respect f'or the inherenl digttitl, cf the. humun per.son, and ut u rnanner

which tokes into accoutll the needs of persrLns rtf his ctr her oga. In
parlitular, every child deprited of liberty shall be separatad fiom
udults u e-ss it is cttnsidered in the thild's hest intere\ts not lo do s.)

and shull haye the ri4ht to maintail conlact witll hh or her.foruilr
through correspondence and ,-isits, suve in exceptionul circumst.tnces.

d. Every child deprived of his nr her liberty shall have the right to prcmpt
access rc legal and olher oppropriqle qssisttmce, es well {ts the right xt
chullenge lhe le4alih- r1f rhe deprivorton of his ar her liberfi' befbrc a

[ou or olher conpetenl, ideperulent und impaftiol uuthoril.v a d n a
prompt decisian ot anv such dction.

It ls clear from the rvording of Anicle 28 (2) that the authors oithe convention did

lbresce the need ibr discipline in the educational system of tnember states. Ilowever^

any discipline in the educalional sector must consider the child's huinan digniry and

{rticle 3i.

c)

.{.,,*'
., \i -,

.,
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Any tbrm ol seclusion without due process is likely to be a breach of the childs'
rigilts. Extreme caution must be exercised ilthis approach is to bc used. The nature

ofthc seclusion^ the place this is lo occur and how rhis is managed wouici ali be ke1 .

Rights in the Educational Corlext - Education Act 1989

Schools derive their authority tionr The Education Acl 1989. The relevant sections of the
Educal ion Act 1989 are:

Section 75:
discretion to

Section 72: Subjcct lo an! enectmenl. llv sarkral lq$, of Ne\r Zeoland, oncl lhe school's
churler. a scltool's boarl nay make Jbr the sclnol mv by-laws the scltool thirtks
nece:ssary or desirablefor lhe controL and manugenen! of the school.

provides other*-ise. a scltool's board oJ tru"rtees has

control the managenent of the school as it thinks.frt.

Section 76: (l) ,4 school's principal is tlle bLtard's chie/ executivc in relation to the scho<tL's

u.nlrol and manogemenl.

(2.) Except to the exlenl that onv entctment or the zeneral low ol N€ti /-caland.

ot'oyide.r ot he m i s e, the Princi pal :.

(u) shall comply with lhe boqrd's general Tnlicy directions: ond

i'b1 tubject tr.t 1:tragraph (a) oJ this subsection, ha:i complete discrcti()t't to

manoger as the PrinciPol think.; .fit the school's ciqt kt day
administrQtiott.

In cash of the sections tefened to above. the polyers given are made subject to any othel
enactment. This means that the NZBOR and UNCROC therefore prevail over the powers of
the school/board.

Some r.vould argue that the rights olchildren outllned abi,ve have to be tempered scmelyhat

in the educational context. The view expressed in the Unites States Supreme Court case

Tinker v Des Moines lndependent {'ommuni\) School District 393 US 503, 50;21 L Ed Znd

731.737 (1969) is that:

J . Students do not shed their constiiutional rights at the school gates: and

1. Those rights zue necessarily tempered by the scltool environttrent.

iRushwonh: Guiding principles in eciucation Iaw 1999)

Ho*ever. any acl which occurs in the Educational context is subject to judicial revierv where

the rights of the child will be balalced agajnst thc powers of the school and i1s board. F'or

this reason. the courts recognise that decisions made in the educational context should only

be judiciaily revierved in exceptional circuntstances-

ln Maddever v Urrawera School Board ofTrustees [1993] 2 NZI-R 478 it was held:
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The reue,l1, <l judiciul review .shot d he ,sparingl,v utilised in the context ol'th(
Etluc{ttion Acl 1989. Againit the statut()ry bockground aJ lhe educution syslcn? it
svews ,:lear tltu! outside oJ'the areas where the stqtus rtr educationql optbns (i the

child ure intofued dnd specilic rights are explicitly recognised, rcre is no v,oruant.for
un expunsive opltroach lo.judicial reviau'. The (.-outts should respect the et,ident

"trade oJJ" betv,cen reduccd .judicial review it letunt.for a wider public (ie part Tt)

lltrticipation in decision naking (p501 line 13).

This case was decided before the adoption of the UNCROC and it is possible that the
international mandate offie righls contained in the UNCROC may lead the courts to be more
proaclive in review in the educational context.

The Courts arc not, however, the only review authority which could be used to review an)'

decision or acr undertaken by a school or board in lhe seclusion or rest.ainl of a child. The

Ombusdman's ollice could also bc used.

In the Submission of the Ornbudsmen on the Education ArrendmenL BiJl (24 January 2013).

it is recorded tlrat:

Oversight by the Ombudsmen and the upplication oJ the OlJicial lnformation,{ct ore

lundoaental ,ynfeguqrdt 10 ensure that all portnership -tchools operule hest rtroc!ice untl
their pupil.s dre not cn.langet'ed. The ctpplicaion oJ hoth regimes *'ill olso tttsist in
enrurinE thal Ne\r Zealqnd qdheres to ils internaliondl ohligqtions under WCROC.

These comments were made in the context of Pannefihip schools but it is clear that oversiEiht

by the Ombudsmen in other matters of schooi related discipline arc key to cotnpliancc $'ith

the UNCIROC where: ". parlicuhtr altention will be given Io Llue pro.:ess ontl nuturaljustice"
(Report of Ombudsmen Volume I 1, Issue 2, July 2005)

ln the Ombudsmerr's annual report to Parliament in 1996 (in the cotrtext of suspensiott and

expulsion iiom schools) the repofi conclndes:

" Resctrt to an Ombudsman results in an inllependent asscssmenl ol the ./itcts and

ohjectivc recatnmcndutions lo address the toncerns wltich the investigatiort ret,eals

v'ithoul involving lhe school or pqrents in time-consttming atd upensive legal

proceciling:;." This vierv was supporled in: Maddever v Unawera School Board.

Any breach of a child's rights involves tlie right to legal chailenge, therelore any action taken

by a school ro .eslrain or seclude a child autonratically gives rise lo a right of iegal review.
-l'he Ornbudsman sees it as m essential element of compliance with New Zealand's

obligarions under the UNCROC that school./boartl decisjons and actions in the rreatment ol
children ale reviewed, and has slrown a willingness to do so- This view is supported by the

courls. Schools must therefore be very careflll *hen either of these methods are used"

regardless of the circumstances.

Crimes Act 196,

'1he Crimes Act 1961 provides at section 59 thatr
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(l ) Every parent ol a child and every person in the place oJ a parent oJ tht child is
jusliJied in using.iorce if the .fbrce usecl is reasonohie in the circumslotlcc\ nul
is lbr the Trurposc of:

(a) prevcnting ot'minimisinE harm to /he thild and anolher person; or

tb)...

(c) preyenting lhe child Jt om engaging or continuing ta enga4e in oflinsive or
di s ruptive behavi our ; or

12) Ndhi|g in sub.section (11 or in anv rule of common lav, justif es tlP se of
lbrce for the purpose dcorrection

(3) Subsection (21 prevails over subsection ll)
(1)

The question therefore arises, can schools rcly on section 59 of the Crimes Act to iustifi
restraini or tlre seclusion ola child 1'or the purposcs referred 10 in (a) or {c)?

The ansrver is. in our view, 49 for two reasons:

1. Section l39Aof the Education Act bans the use ofcorporal punishment in schools. ll
we examine the wording of this section, it goes t'urther than banning lbrce 1br the

purposes of punishment. -fhe seclion provides: No pe.rsotr...,t;hall use /brt'e, by wav
of L'orrection ot punishmett....

, Correotion is not dellned but it could be argued that "correction" couid be the use of
resraint or seclusion as it is being used to "correct'' or stop unacceptable behaviour.

ln any event ihe section prev€nts the use of force in schoois.

2. The view that teachers. schools or boards stand "in loco parentis" is no longer valid in
New Zealand law, and section 59 cannot therefore be used lo argue that tlle sect,on 59

gives teachers, schools or boards the powers of Parcnts in the use of lbrce in the

circumstances referred to in that seclion.

ln loco parentis is the principle where teachers can stand in tbr parents while children

are at school. It is widel!' accepled that this principle is no longer applicable in the

rnodcm educational envitonment as:

(a) in the modem environment of compuisr:ry educatior parents no longer have the

discretion to decide whether or not they will delegate their authority to thei.
ohild's teachers;

(b) children now have rights independent o1'their parenls (llali and Manins. ln loco

parentis - the prolessional responsibilities of teachers. Waikato Journal of
Education 7:2001); and

{c) Teachers need to exert aulhorily over each student to achieve educational

objectives ibr all students. Parenls cannot therel'ore control or modily the extent

of control over their own children by teachers, (Rishwofilr, The Lawliti powers

ofschools. 2001 )
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Would parental consent iJl some ciroumstances authorise the use of lorce to restrain a child in

certain circumstances? The short answer is no. Even if parents agree, Section 59 (2)

prohitrits the .justification ofthe usc offorce. This is reafirmed in lhe educational context by

seclion 139,4 of the Education Act. Parents cannot give consent 1br the school to do

something that they themselves are prohibited from doing. This would also clearly breach

the child s rights.

Health and Safety

Therelbre, although i1 has been eshblished fhat an-"- Physical restraint ofchiidren

will breach their rights under the NZBOR and LTNCROC' and that pemitted by the

fi om lashing oulCdmes Act or the Education Act. schools do have a duty to
restraint to prevenland lurming others. The only practical step mav therefore bc ir

anv hann occurring.

In the arlicle
Aushalia & New Zealand

pertainirg to the child. The need lbr specialist fainiflg was also emphasrsed.

'Ihe author of this article infers that there should be some discttssion between the palent and

rhe school on what is considered appropriate given thc child's behavioLrral ploblems and thc

situation rvhen the need to restraio ma)/ arise. Parental consent docs not' however, pemlit thesituation rvhen the need to restraio ma)/ arise. Parental consent docs not' however, pemlit the

use of lotce on a child in the education context.

The a*icle later goes on 10 say that guidelines in Britain:

"...cn restr.tining pupils which tte essentiqliv abctut the sa/tl1' oJ pupils. sttrJf and '

ptoper\) is lhdt there is little or no reJerence ta lhe issue ol children's rights and the

counfi-\)'.t obligalions under the European (-onventioll on Htrman Rights ll tcts

Britoitr's neecl t0 retoncile tredh' ohligations under,4rticle J of the C:onljention v'hich

letl to the abolition of corporal punishment. . .Teachers cannot be empott'ered to actletl to the abolition of corporal punishment ' ' Teachers cannot be empovered to act

illegal$,utnl in *-u1, n*hich contrcryenes these legal obligations. anel therelbre there it
a cr.tntjnual tefisiofl between tyro sets ol rights, those of teqchers and those of pupils,

crrd lwtt sets t,f issttes, protecion.fbr atd.fron pupils'

The dut-v 10 protect employees in the work place from assault from children has to be

carefully consi<iered antl such a duty could only be discharged by carelirl

precautionary measures including hazard reporting systems and involvement of s1aff

in heallh and safety commifiees- Whether the abstract concept that a child could be

L)nder Flealth and Sal'ety legislation school boards have an obligation to providc a sai'e

working environmenl Ior employees and to prevent harm lbr employees and others on scl]ool

property. Schools also have to take practical steps to ensure no one is harmed or causes harm

to othen on school property. Currently H&S law (under review and certaio to change)

requires the identification ol hazards and enlploycrs to take all practical and reasonable steps

to isolate or minimise potential harm. ,."."\J
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declared a signifioant health ancl sal'ety hazard is questiorrable conceptually- it is

theoreticall) possible and should be care{ully considcrcd }vhen planning sat-ety

measurcs. No prosecutions from Worksafe NZ havc been tried on belralf ol'
enployees but under tbrthcoming changes to H & S )egislation more care and

ongoing monitoring will be needed to ensure adequate saleguards are in place.

Conclusion

There is therefore a grey area, where the use of force to restrain may be justified in

exceptional circumstances to prevent hann to others. This would need to be done in a wav
that maintained the child's digniry and recognised their righls as a human- Clearly the child's

capacity to understand reason. consequence etc. lvould play a pa( in determining *'hetlter

this was the appropriate course of aclion as would the circumstances rvhich gave rise to the

restraint. Thc restraint would reed to be used only to stop the immediate hann fiort
occurring and would need to end as soon as lhe immediate threat of hann was over.

While parental consent would not make the reslraint Jegal, if it rvas lbleseeabie thal there may

be sitLrations where physical restraint may be needed in tlre future (becarrse of the child's

particular condition or dit'Iiculties) it would be preierable to consult with tlre child's parent

hiore any such action uas taken. From a practical penpectiYe it is the parcnts, in nlost

, circumstances. who will have the ability to enlorce the children's legal rights.

The seclusion of a child is not as grey. There would only be very exteptional circumstances

where this rvould be juslifiable. Those circumstances are likely to be where a suitabl-v

quaiitied health prolessional working directly with that child rer:ontrtends such treatment

because of that child's particular condition. Even then, there would need to bc very strict

parameters about when this lvould be used, and the nalure ol'the seclusior'

ln passing, we note that we are aware of anecdotal evidence rvhere parents have af}mred or

approved restraint lhat uould othenvise be unlawful to be clear. this does not exelnpt 3

school from legal liability (nor, arguably, the parent, who could be deemed a party to an

assault). ln addition school sta,T are vulnerable to being charged under the Crimes Act ftir
assault on children (although this is a rare occunence). l sorne cases stall cafl avail

thcrnselves ol the def'ence of necessity if they or othe$ are under physical thrsat. but it is

urwise to build training around kxowledge ofthis dcfcnce Rather. there must be an emphasis

on adequate reslraint in emergency situations being taught' and staff being very clear about

bounda'ies around the use olphysical lorce.

Overall, using an analogy of the currert Eutlranasia debate, legislative intervenlion clarilying
''grey" are:s is unlikell and schools should simpll ensurc;

The physical resraint or seclusion ofa child is a breach ofthe child's rights and is prohibited
bv NZ statute, and parents cannot lawf'ully give authority for the use olfbrce- llowevel this

has to be balanced against the obligation to protect others lrom harm under Health and Safety

legislation.

. Statl are well trained to de-escalate conflict and where appropriate "salb" resftaint

tcchniques to use in veru-'- vew limited circumstances.

r Policies are clear and regularly reviewed and actively work-shopped rvith staff.
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Strict adherence to a child's human rights are reinforced in training, maintained in
practice and reinlbrced by management.

Appropriate disciplinary action is laken against stafftransgressing policies.

Continement is used in only very, very exceptional circumstances and does not
become the norm.
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